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Court of Appeals of the District of Columbia 


No. 5950. 

Philip Stearns, Appellant, 


vs. 


George E. Lixdow et al. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 79643. 

Philip Stearns, Plaintiff, j 
vs. 

i 

George E. Lixixav (Major), Samuel Fine, Defendants. 


of the Dis¬ 


united States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court 
trict of Columbia, at the City of Washington, ill said Dis¬ 
trict, at the times hereinafter mentioned, the followin 
papers were filed and proceedings had, in the] above-en¬ 
titled cause, to wit: 

1 Declaration. 

Filed Mav 26, 1931. 

In the Supreme Court of the District of Colombia. 

! 

Law. No. 79643. 

Philip Stearns, Plaintiff, 
vs. 

George E. Lixdow (Major), Samuel Fine, Defendants. 

First Count. 

The plaintilf Philip Stearns sues the defendants George 
E. Lindow and Samuel Fine for that heretofore, to wit, on 
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the twenty-seventh clay of September, nineteen hundred 
and thirty, plaintiff was a passenger and occupant in an 
automobile owned by the defendant Samuel Fine and oper¬ 
ated by Louis Fihe, the infant son of the* said defendant, 
which was proceeding in a general westerly direction on 
and along Virginia avenue, southwest, at the City of Wash¬ 
ington, District of Columbia, and which said automobile 
was approaching the intersection of the said Virginia ave¬ 
nue, southwest, with Third street, southwest, in the said 
District of Columbia, and for that on the* day aforesaid an 
automobile* owned and operated by the defendant George 
E. Lindow was proceeding in a general southerly direction 
on and along Third street, southwest, at the City of Wash¬ 
ington, District of Columbia, and was approaching the in¬ 
tersection of the said Third street and Virginia avenue, 
southwest, in the said District of Columbia: whereupon it 
became and was the dutv of the defendants to exercise due 
care and caution in the operation of the said vehicles so as 
to prevent the same from colliding with each other and 
causing injury to the plaintiff: yet- (he said defendants dis¬ 
regarding their duty in the promises did carelessly 
2 neglect the same in that the said defendant George 
E. Lindow negligently operated and propelled his 
said automobile at a fast and excessive rate of speed on 
and along the said Third street, southwest, and into the in¬ 
tersection of the said Third street with Virginia avenue, 
southwest: that he failed to keep the same under proper 
control: that he failed to keep a proper look-out ahead: 
that he failed to bring the same to a stop when he saw, or 
by the exercise of reasonable care, could have seen, that a 
collision between the automobile operated by him and the 
automobile in which the plaintiff was riding was imminent; 
and in failing to use the degree of care which a reasonably 
prudent person would use in circumstances present at the 
time and place aforesaid due to the physical conditions 
arising from the railroad embankment which forms a wall 
along tin* south side of Virginia avenue, southwest, at and 
near Third street', southwest, in the District of Golumbia: 
and the defendant Samuel Fine, through his son and agent, 
at the time and place aforesaid did propel and operate his 
automobile at a fast and excessive rate of speed on and 
along the said Virginia avenue, southwest, and into tin* in¬ 
tersection of the said Virginia avenue with the said Third 
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street, southwest, and without having the sane under rea¬ 
sonable and proper control, and without keeping a careful 
look-out ahead so as to avoid colliding with the automobile 
ot the defendant George E. Lindow; and in failing to bring 
his automobile to a stop when he saw, or by the exercise 
of reasonable care could have seen, that a collision between 
the said automobiles was imminent. 

And for that by reason of the negligence of| the defend¬ 
ants as aforesaid the automobile of the defendant Samuel 

joresaid, and 
le defendant 

George E. Lindow collided with greajt force and 
violence, in the intersection of Virginia! avenue and 
Third street, southwest, at the said City of Washington, in 
the said District of Columbia, on, to wit, the twenty-seventh 
day of September, nineteen hundred and tliirtj", at, to wit, 
the hour of two of the clock, and twenty minutes thereafter 
postmeridian, and the plaintiff was thrown lagainst the 
floor, side, dash, and seat of the said automobile! in which he 


Fine, in which the plaintiff was riding as ail 
the automobile owned and operated by tl| 


was riding as aforesaid and he was severelv 

v. • 

contused about the head, body and limbs, a lari 


bruised and 
:e lump was 


raised on the right side of his head, his right leg below the 
knee received deep lacerations, his back was severely in¬ 
jured, the muscles and ligaments of his body and limbs 
were sprained and strained, he suffered from shock to his 
nerves, and his nervous system was deranged and disor¬ 
dered, he was unable to walk for a long period of time with¬ 
out suffering great pain, and there was an injury over his 
spine which caused great pain and suffering \|henever he 
was obliged to stoop or bend over, he suffered| from dizzi¬ 
ness and headaches over a long period of time, and was 
obliged to incur much expense for physicians and surgeons 
and medical care and attention on account ot he said in¬ 
juries, and for a long time was wholly incapacitated and 
prevented from attending to his ordinary business, affairs, 
and duties, and lost much time away from his business 
which was that of a real estate broker, and he suffered con¬ 
sequent large loss of earnings; and he suffered and will 
continue to suffer great physical and mental pjiin and an¬ 
guish; and the plaintiff further says that the injuries sus¬ 
tained as aforesaid are permanent, and as a result thereof 
his health and physical capacity have been <ind will be 
greatly and permanently impaired; all to the dajnage of the 
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plaintiff in tin.* sum of Fifteen Thousand ($10,000.00) 
Dollars. 

Wherefore the plaintiff brings this action and 
4 claims damages of and from the said defendants in 
the sum of Fifteen Thousand ($15,000.00) Dollars, 
besides costs. 


Second Count. 

The plaintiff Philip Stearns sues the defendants George 
E. Lindow and Samuel Fine for that heretofore, to wit, on 
the twenty-seventh day of September, nineteen hundred 
and thirty, plaintiff was a passenger and occupant in an 
automobile owned by the defendant Samuel Fine and oper¬ 
ated by Louis Fine, the infant son of the said defendant, 
which was proceeding in a general westerly direction on 
and along Virginia avenue, southwest, at the City of Wash¬ 
ington, District of Columbia, and which said automobile 
was approaching the intersection of the said Virginia ave¬ 
nue, southwest, with Third street, southwest, in the said 
District of Columbia, and for that on the dav aforesaid an 
automobile owned and operated by the defendant George 
E. Lindow was proceeding in a general southerly direc¬ 
tion on and along Third street, southwest, at City of Wash¬ 
ington, District of Columbia, and was approaching the in¬ 
tersection of tin* said Third street and Virginia avenue, 
southwest, i 11 the said District of Columbia: whereupon it 
then and there became and was the duty of the defend¬ 
ants to manage, control, and operate the said automobiles, 
which were then and there being operated by them, their 
agents or servants, as aforesaid, in a careful and prudent 
manner, and with due regard for tin* traffic regulations 
then and there in force of law in the said District of Co¬ 
lumbia, so as to prevent the same from colliding with each 
other and causing injury to the plaintiff. 

Yet the plaint iff says that the defendants disregarded 
their duty in thei premises in the operation of their said 
automobiles, in that they carelessly and negligently oper¬ 
ated, managed, and propelled their said automobiles on and 
along the streets and highways aforesaid without due re¬ 
gard for the safety of plaintiff, and that they oper- 
5 ated their said automobiles at an unreasonable and 
improper rate of speed, in a reckless manner, and 
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I 

in violation of the traffic* regulations 1 lion in force in the 
said District of Columbia, to wit, Article IV, ejection 5 (a) 
of the Traffic and Motor Vehicle Regulations jfor the Dis¬ 
trict of Columbia, which provides as follows: 

(a) So individual shall operate a motor vehicle over any 
public highway in the District (1) recklessly, or (2) at a 
rate of speed greater than is reasonable and proper, having 
regard to the width of the public highway, the use thereof, 
and the traffic thereon, or CD so as to endanger any prop¬ 
erty or individual, or (4) so as unnecessarily oir unreason¬ 
ably to damage the public highway. 

i 

and that the defendants further disregarded tl eir dutv in 
the premises in that they carelessly and negligently oper¬ 
ated their said automobiles on and along the streets and 
high wavs aforesaid without due regard for the safetv of 
the plaintiff and in violation of the traffic regulations then 
in force in the said District of Columbia, to wit, Article IT, 
Section 2 (e) which provides as follows: 

(e) A vehicle approaching a street intersection shall slow 
down and be kept under such control as to avoid collid¬ 
ing with pedestrians or vehicles. Operators of Vehicles ap¬ 
proaching a street intersection shall give the right of way 
to vehicles approaching from their right; provided, that a 
vehicle making a right or left hand turn shall give the 
right of wav to through traffic. 


and that tin* defendants further disregarded their duty in 
the premises in that they carelessly and negligently oper¬ 
ated their said automobiles on and along the sltrects and 
highways aforesaid without due regard for the safety of 
the plaintiff and in violation of the traffic regulations then 
in force in the said District of Columbia, to wit, Article 
III, Section 4 (f) which provides as follows: 

i 

(f) A vehicle shall keep over as near as practicable to 
the right-hand curb, so as to leave sufficient space between 

same and center of the street for overtaking traffic. 

I 

i 

(5 And for that by reason of the negligence of the 

defendants as aforesaid the automobile cjd* the de¬ 
fendant Samuel Fine, in which the plaintiff was riding as 
aforesaid, and the automobile owned and operated by the 
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defendant George E. Lindow collided with great force and 
violence, in the intersection of Virginia avenue and Third 
street, southwest, at the said City of Washington, in the 
said District of Columbia on, to wit, the twenty-seventh day 
of September, nineteen hundred and thirty, at, to wit, the 
hour of two of the clock, and twenty minutes thereafter, 
post-meridian, and the plaintiff was thrown against the 
floor, side, dash, and seat of the said automobile in which 
he was riding as aforesaid, and was severely bruised and 
contused about the head, body and limbs, a large lump was 
raised on the right side of his head, his right leg below 
the knee received deep lacerations, his back was severely 
injured, the muscles and ligaments of his body and limbs 
were sprained and strained, he suffered from shock to his 
nerves, and his nervous svstem was deranged and dis- 
ordered, he was unable to walk for a long period of time 
without suffering great pain, and there was an injury over 
his spine which caused great pain and suffering whenever 
he was obliged to stoop or bend over, he suffered from 
dizziness and headaches over a long period of time, and 
was obliged to incur much expense for physicians and sur¬ 
geons and medical care and attention on account of the 
said injuries, and for a long time was wholly incapacitated 
and prevented from attending to his ordinary business, 
affairs, and duties, and lost much time away from his 
business which was that of a real estate broker, and he 
suffered consequent large loss of earnings; and he suffered 
and will continue to suffer great physical and mental pain 
and anguish; and the plaintiff further says that the in¬ 
juries sustained as aforesaid are permanent, and as a re¬ 
sult thereof his health and physical capacity have been 
and will bp, greatly and permanently impaired: all to 
7 the damage of the plaintiff in the sum of Fifteen 
Thousand ($15,000.00) Dollars. 

Wherefore the plaintiff brings this action and claims 
damages of and from the said defendants in the sum of 
Fifteen Thousand ($15,000.00) Dollars, besides costs. 

DAVID WIENER, 
Attorney for Plaintiff . 
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Pleas of Defendant Samuel Fine. 

Filed July 3, 1931. 


I. The defendant Samuel Fine for plea to thd* first count 
of the declaration says: He admits that on tl|e date and 
at the place alleged therein the plaintiff was an occupant 
of an automobile owned by this defendant anjd ope rated 
by this defendant's son, and that at the place j therein al¬ 
leged there was a collision between this defendant’s auto¬ 
mobile and that of the defendant Lindow; and that the 
defendant Lindow was guilty of the acts of carelessness 
and negligence alleged in said count, and that the plain¬ 
tiff was injured as a result of the collision in said count 
mentioned. As to the extent of the plaintiff’s injuries 
this defendant has no knowledge or information sufficient 
to form a belief. 

This defendant denies each and every other 
in said count. j 

II. The defendant Samuel Fine for plea to jhe second 
count of the declaration savs: He admits that on the date 
and at tin* place aliened therein the plaintiff was an oc¬ 
cupant of an automobile owned by this defendant and oper- 


allegation 


ated bv this defendant's son, and that at 




the place 


therein aliened there was a collision between this 
defendant's automobile and that of the idefendant 
Lindow; and that the defendant Lindow was guilty of the 
acts of carelessness and negligence alleged in spiel count, 
and that the plaintiff was injured as a result of the col¬ 
lision in said count mentioned. As to the extent of the 
plaintiff’s injuries this defendant has no knowledge or 
information sufficient to form a belief. 


This defendant also admits that at the time in said count 
mentioned there were in force in the District of Columbia 
certain traffic regulations as in said count alleged. 

This defendant denies each and everv other allegation in 
said count. 

TIL The defendant Samuel Fine, for a furthei 
the declaration and to each count thereof, says 
plaintiff had, prior to the* commencement of the ride on 
which tin* collision described in tin* declaration joccurred, 
requested this defendant to use* this defendant fs car in 


r plea to 
that the 
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order that he and tin* said plaintiff niit»*lit call upon a per¬ 
son wlio had promised to consider making to this defendant 
a loan which this defendant desired: that said plaintiff was 
interested in the'procurement of said loan because he ex¬ 
pected to receive a commission on the amount thereof, which 
commission was to be paid to him by this defendant under 
an agreement to that effect between them: that pursuant 
to the plaintiff's request as aforesaid this defendant per¬ 
mitted the use of his car on that occasion: that the name 
and whereabouts of the person who was to be visited in 
the endeavor to accomplish tin* object aforesaid was un¬ 
known to this defendant or to this defendant's said son: 
that upon starting upon the trip aforesaid this defendant 
seated himself in the rear seat of his car, and the 
9 plaint iff" seated himself in the front seat thereof im¬ 

mediately upon the right of this defendant’s son who 
was to drive and did drive said car: that this defendant 
gave no directions or suggestions of any kind as to the 
route which should be taken, the destination to be reached 
or the manner in which the said car should be driven and 
paid no attention thereto: that this defendant’s son, having 
no knowledge as to the destination to which he was to 
drive, took his directions in that respect solely from the 
plaintiff' who from time to time directed him over what 
streets to pass and what turns to make: that, under the 
directions given to this defendant's said son by said plain¬ 
tiff this defendant and the plaintiff were driven by said 
son along certain streets and to a certain destination 
pointed out to the said son by the plaintiff: that after said 
destination had been reached and after the person con¬ 
templating making the loan aforesaid had been interviewed 
by the plaintiff’, the plaintiff and this defendant entered 
upon their return trip, plaintiff’ being seated on the front 
seat to the right of this defendant's son as theretofore, and 
the plaintiff' continued to direct this defendant's said son 
as to the route which he was to take and the turns he was 
to make: that while following that route under the direc¬ 
tion of the plaintiff’ as aforesaid, the collision described in 
tile declaration occurred: that immediately before and at 
the time of the said collision the plaintiff had the same 
opportunity which this defendant's said son had to observe 
other traffic, and had a better opportunity than had this 
defendant's said son or this defendant, to observe vehicles 
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I 


omission on 
ir tlie driver 


approaching from tlie right; and any act or 

the part of either this defendant’s said son o 

of the said colliding car was as easilv observable bv the 

’ • • 1 * 
said plaintiff as by this defendant or his said S911; and that 

no warning of any impending danger was giveji to this de¬ 
fendant or his said son by the said plaintiff, ijior was any 
protest made by the plaintiff as to tlui manner in 
10 which the said son was driving. Wherefore this de- 
fendant says that the said plaintiff is estopped from 
asserting and prosecuting his alleged claim ini this action. 

IV. The defendant Samuel Fine, for a furtlher plea to 
the declaration and to each count thereof, saws'that during 
the course of the rule and immediately up to jthe time of 
the collision described in the declaration, the plaintiff was 
sitting in the front seat of said automobile immediately to 
the right of this defendant’s son who was driving said car 
and was giving directions to said son as to tlip streets to 
be traversed and the manner of driving thereojn; that im¬ 
mediately before and at the time of the said collision the 
plaintiff had the same opportunity which this defendant’s 
said son had to observe the traffic, and had a better oppor¬ 
tunity than had this defendant's said son or t.jiis defend¬ 
ant (who was sitting in the rear of said car) jto observe 
vehicles approaching from the right; and any apt or omis¬ 
sion on the part of this defendant's said son or|the driver 
of the said colliding car was as easilv observable bv the 

.... .' .* i*" 

plaintiff as by this defendant or his said son; ajnd that no 
warning of any impending danger was given fo this de¬ 
fendant or his said son by the said plaintiff, n<jr was any 
protest made by the plaintiff as to the mannej* in which 
the said son was driving. Wherefore this defendant, says 
that the said plaintiff is estopped from asserting jand prose¬ 
cuting his alleged claim in this action. 

WALTER C. CLE^HANE. 

J. WILMER LATlilER. 
GILBERT L. HAL^. 
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11 Replication to Third and Fourth Pleas of Defendant 

Samuel Fine. 

Filed July 18, 1931. 

• •••••# 


For replication to the third plea of the defendant, Samuel 
Fine, the plaintiff, Philip Stearns, denies the allegation in 
the said plea contained that the plaintiff requested the de¬ 
fendant to use defendant's car in order that the said de¬ 
fendant and the plaintiff might call upon a person who had 
promised to consider making to said defendant a loan which 
said defendant desired; plaintiff says that the said de¬ 
fendant came to plaintiff’s oflice and wanted some assur¬ 
ance that a contemplated loan would he available, and was 
advised by the plaintiff that the only way to find out would 
be to call on the prospective lender; this suggestion was 
adopted by the said defendant, who asked plaintiff to ac¬ 
company the defendant in the latter’s automobile, driven 
by the latter’s son, which at the time was parked double 
in front of the building; that beyond advising the driver 
of the said automobile of the ultimate destination the plain¬ 
tiff neither directed nor controlled the operation of the said 
automobile in any manner whatsoever; that plaintiff did 
not direct or control the route to be followed; that plain¬ 
tiff had no notice that the son of the said defendant, who 


was operating the automobile in which plaintiff was a pas¬ 
senger, when a situation dangerous to life and limb pre¬ 
sented itself, would recklessly disregard and fail to ob¬ 
serve the duties imposed upon the operator of an automo¬ 
bile in such circumstances; plaintiff denies all other allega¬ 
tions in the said plea contained intended to charge that the 
trip was a joint enterprise of the plaintiff and the said de¬ 
fendant: plaintiff denies that he managed, controlled or 
directed the operation of the said automobile, or that he 
had anv right so to do. 

12 For replication to the fourth plea of the defend¬ 

ant, Samuel Fine, the plaintiff, Philip Stearns, de¬ 


nies that he was giving directions to said defendant’s son 


as to the streets to be traversed and to the manner of 


driving thereon; he denies that he exercised any manage¬ 
ment, direction or control over the said automobile of the 
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c defendant 
that the de- 


defendant ; he denies that he was under any! duty in the 
matter of the management, operation, and control of the 
said automobile; that the negligent acts of tl 
took place suddenly and the plaintiff assumed 
fendant would exercise the decree of care that reasonablv 
prudent persons would exercise in like circumstances. 

DAVID WIENER, 
Attorney for Plaintiff. 

'Joinder in Issue Upon 1st and 2nd Pleas of Defendant Fine. 

Filed July 18, 1931. 


The plaintiff joins issue upon the defendant, Samuel 
Fine's, first and second Pleas filed herein. 

DAVID WIEXER, 
Attorney for \ Plaint iff. 

I 

Rejoinder to Replication to Third and Fourt\h Pleas of 

Defendant Fine. j 


Filed July 20, 1931. 


The defendant Samuel Fine joins issue upon jhe replica¬ 
tion to his third and fourth pleas filed herein. 

WALTER C. CLEpIIAXE. 

J. WILMER LATIMER. 

C. | 

GILBERT L. HALL. 

C. I 


1 •> 
10 


Amended Plea. 
Filed Julv 24. 1931. 


For an Amended Plea to the Declaration filed lierein and 
each count thereof, the defendant, George E. Ljndow, ad¬ 
mits that at the time alleged in the Declaration he was 


operating his automobile in a Southerly direction 
Street, S. W.; and that at the intersection of said 


along 3rd 
3rd Street 
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and Virginia Avenue, S. \\\, liis automobile was in collision 
with the automobile in which plaintiff was riding, and which 
was owned by the defendant, Fine; he admits that the 
Traffic Regulations referred to in said Declaration are cor- 
rectly quoted; he admits that the said defendant. Fine, 
through his son and agent, was operating his automobile at 
a fast and excessive rate of speed without having same un¬ 
der proper control, without keeping a careful lookout ahead, 
and that the said defendant Fine did fail to bring his auto¬ 
mobile to a stop when he saw or by the exercise of reason¬ 
able care could have seen that a collision between his auto¬ 
mobile and the automobile of this defendant was imminent; 
he denies all the other allegations of said Declaration ex¬ 
cept those as to the injuries suffered and sustained by the 
plaintiff as to which he is without sufficient knowledge to 
either admit or deny; and this defendant says that the colli¬ 
sion complained of and the injuries suffered by the plaintiff 
were due entirely to the negligence of the operator of the 
automobile in which plaintiff was riding in that he operated 
said automobile recklessly, at a rate of speed greater than 
was reasonable and proper having regard to the width of 
the public highway, the use thereof, and the traffic thereon, 
in violation of Article IV, Section b (a) of the Traffic and 
Motor Vehicle Regulations for the District of Columbia, 
which provides as follows: 

14 “(a) Xo individual shall operate a motor vehicle 

over any public highway in the District (1) reck¬ 
lessly, or {-) at a rate of speed greater than is reasonable 
and proper, having regard to the width of the public high¬ 
way, the use thereof, and the traffic thereon, or (.*>) so as to 
endanger any property or individual, or (4) so as unneces¬ 
sarily or unreasonably to damage the public highway." 

And in failing and refusing to give the right of wav to this 
defendant's automobile which was approaching the street 
intersection from the right in violation of the provision of 
Article II, Section (e) of the Traffic and Motor Vehicle 
Regulations for the District of Columbia, which provides as 
follows: 

“(e) A vehicle approaching a street intersection shall 
slow down and be kept under such control as to avoid collid¬ 
ing with pedestrians or vehicles. Operators of vehicle- ap¬ 
proaching a street intersection shall give the right of way 
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to vehicles approaching from their ri.u'ht; provided, that a 
vehicle making a right or left hand tarn shall give the right 
of wav to through traffic.” 


And in failing to keep over as near as practicable to the 
right-hand curb of Virginia Avenue, S. \Y., injviolation of 
Article III, Section IV, (f) of the Traffic and Motor Vehicle 
Regulations for the District of Columbia, which 
follows: 


provides as 


“(f) A vehicle shall keep over as near as practicable to 


the right-hand curb, so as to leave sufficient spj 
same and center of the street for overtaking ti 


ace between 
affic.” 


BUR KART & QFIXX, 
By IIKXRY I. QUlxjc. 
Attorneys for Defendant, (ieo. K 


. lAndme 


15 


Defendant 


I consent to tiling of the said amended plea. 
DAVID WIEXER, 

A tty. for Plaintiff. 

Joinder in Issue upon Amended Plea <>( 

L in do w. 

Filed Julv 27, 1931. 


i 

The plaintiff joins issue upon the Amended Idea of the 
defendant, George K. Lindow, filed herein. 

DAVID WIHNtKR, 

Attorne // for j Plaintiff. 

Memorandum. 


December 19, 1932.—Verdict for Defendants. 

Motion for New Trial. 

Filed December 20, 1932. 


Gomes now the plaintiff in the above entitled |cause and 
moves the court to set aside the verdict in fayor of the 
defendants, George E. Lindow and Samuel Finer and each 

7 *. , 
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of them and grant a new trial of the above cause on the fol¬ 
lowing grounds: 

1. Because of errors of law committed by the court in 
directing a verdict in favor of the defendant Fine. 

2. Because of errors of law committed bv the court in 
holding as a matter of law that the plaintiff was a joint 
adventurer with the defendant Fine. 

3. Because of errors of law committed by the court in 
holding as a matter of law that the plaintiff was chargeable 
with the negligence, if any, of the defendant Fine. 

4. Because ot errors of law committed by the court in 
granting defendant Lindow's prayer numbered three. 

f). Because of errors of law committed by the court 
If) in charging the jury on the matters set forth in the 
above rulings. 

i A. L. XEWMYER, 

DAVID WIENER, 

Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

Thursday, December 29, 1932. 

Session resumed pursuant to adjournment, Hon. Joseph 
\Y. (’ox. Justice, presiding. 


% 




* 


Upon consideration of the motion filed herein for a new 
trial, the same having been dulv argued and submitted to 
the Court, it is ordered that said motion be, and the same is 
hereby overruled. 

Wherefore, it is considered that plaintiff take nothing by 
this action that defendants go hence without dav, be for 
nothing held and recover of plaintiff their costs of defense 
to be taxed bv the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by his attor¬ 
ney of record, in open Court, notes an appeal to the Court 
of Appeals of this District; whereupon, an undertaking to 
act as a cost bond is hereby fixed in the sum of One Hundred 
Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 
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I. 

Memoranda. j 

j 

January IS, 1953.—Bond on appeal ($100) approved and 
filed. 

Proposed Bill of Exceptions—filed. 

| 

17 Assignment of Errors. 

Filed January 18, 1933. 


The plaintiff assigns as error committed Ijy the trial 
court in this case the following: 

i 

1. The court erred in directing the verdict for jthe defend¬ 
ant Fine. 

2. The court erred in holding as a matter of law that the 
plaintiff was a joint adventurer with the defendant Fine. 

3. The court erred in holding as a matter of lhw that the 
plaintiff was chargeable with the negligence, if itny, of the 
driver of the Fine car, as to the defendant Fine. 

4. The court erred in granting defendant Lindow’s 
prayer number three. 

5. The court erred in permitting the defendant Fine, on 
cross examination, to testify over plaintiff's objection as 
to a conversation between the defendant’s soji and the 
plaintiff. 

A. L. XKWMYER, 

Attorney for IHahdiff . 

Supreme Court of the District of Columbia. 

Saturday, February 2|5, 1933. 

Session resumed pursuant to adjournment, Hojn. Joseph 
AY. Cox, Justice, presiding. 


Come now the parties hereto by their respective attorneys 
of record, and thereupon, the plaintiff by his attorney pre¬ 
sents to the Court his Bill of Exceptions taken at the trial 
of this cause, and prays that the same be signed and made 
of record, nunc pro tunc, which is hereby accordingly done. 
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IS 


Designation of Record. 
Filed January IS, 1933. 


■* 


* 


* 


Tlie clerk of the Supreme Court of the District of Co¬ 
lumbia will please prepare record on appeal in this ease, 
and the following are hereby indicated for inclusion in the 
record: 


1. Declaration. 

2. Amended Flea of defendant Lindow. 

3. Fleas of defendant Fine. 

4. Memo.: Replication to 3rd and 4th pleas of defendant 
Fine. 

a. Memo.: Joinder in issue upon 1st and 2nd pleas of de¬ 
fendant Fine. 

(>. Memo.: Joinder in issue upon amended plea of de¬ 
fendant Lindow. 

7. Memo.: Joinder in issue* upon replication to 3rd and 
4th pleas of defendant Fine. 

8. Memo.: Verdict. 

9. Memo.: Motion for new trial. 

10. Memo.: Overruling motion for new trial to judg¬ 
ment. 

11. Memo.: Notation of appeal and cost bond approved 
and bled. 

12. Assignment of Frrors and date of filing. 

13. Bill of Fxceptions. 

14. This designation. 

A. L. XHWMYHR, 
DAVID VIEXHR, 
Attorneys for Plaintiff. 


Service of a copy of the foregoing Designation of Rec¬ 
ord, Assignment of Errors and Bill of Exceptions acknowl¬ 
edged, this 1 Sth dav of Januarv, 1933. 

HENRY I. QUINN, 

CLEPHANE & LATIMER, 

Attorneys for Defendants. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , 

i 

I, Frank F. Cunningham, (Jerk of the Supreme Court 
of tlie District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 18, both inclusive, to be a true 
and correct transcript of the record, according to direc. 
tions of counsel herein tiled, copy of which is ljuule part of 
this transcri])t, in cause Xo. T.%43 at Law, whjerein Philip 
Stearns is Plaintiff and George E. Lindow, ([Major) and 
Samuel Fine are Defendants, as the same remains upon the 
tiles and of record in said Court. 

In testimony whereof, I hereunto subscribe niv name and 

* • * 

affix tin* seal of said Court, at the City of Washington, in 
said District, this 7th day of April, 1933. | 

fSeal Supreme Court of the District of Colinnbia.j 

FRANK E. CUNNING If AM, 

| Clerk. 

20 In the Supreme Court of the District of Columbia. 

At Law. | 

i 

Xo. 79,643. i 


Philip Stearns, Plaintiff, 


Samuel Fine, George C. Lindow, Defendants. 

Bill of Exceptions. 

I 

I 

Be it remembered that at the trial of the case before Mr. 
Justice Uox and a jury, duly impanelled and swjorn to try 
the issues herein, which trial began on the 15th (lav of De- 
comber, 1932, and thereafter was further proceeded with, 
the hereafter recited proceedings were had ana evidence 
given or offered before the court and a jury. 


3—5950 a 
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Tlic plaintiff, Philip Stearns, to maintain the issues on 
his part joined, testified as a witness for and on his own 
behalf, as follows: that he is a real estate broker operating 
in the District of Columbia and has been so engaged for 
the past twelve Years, maintaining offices in tin* Denrike 
Building, 1010 Vermont Avenue, Northwest: that he was in 
an automobile accident on the -7th day of September, 1000 
at about 2:00 o'clock in the afternoon, which occurred at 
Third Street and Virginia Avenue, Southwest, in the District 
of Columbia, result ini; from a collision between an automo¬ 
bile belonging to the defendant Fine, operated by the lat¬ 
ter's son, in which the plaintiff was a passenger.and another 
automobile owned and operated by the defendant Lindow; 
that in the early afternoon of September 27th, 1020. he 
was in his office and that without an appointment and with¬ 
out knowing that the defendant Fine was coming in to see 
him the said defendant Fine came to the plaintiff's office 
and inquired as to whether or not the plaintiff had 
21 gotten a commitment of a real estate loan for him 
since he needed money for the purchase of a busi¬ 
ness; that the plaintiff replied that he had gotten the com¬ 
mitment about two weeks prior thereto but that the only 
way to find out would be to go over and see the prospective 
lender, who, at the time, was building an apartment house 
on Minnesota Avenue, S. F.: that the defendant Fine there¬ 
upon replied: “ I have my car parked double on the out¬ 
side with the bov at the wheel, I will run vou over there": 

» • 

that thereupon the plaintiff and the said defendant went 
downstairs and got into the defendant's car, the plaintiff 
getting in the front seat, next to the defendant's son who 
was sitting at the wheel, and the defendant Fine got into 
the back seat of the car; that the defendant's son then 
asked the witness where to go and the plaintiff replied 
‘‘Minnesota Avenue, S. E.” and suggested that he go over 
Pennsylvania Avenue: that after arriving at the destina¬ 
tion, the business was transacted and tin* same positions in 
the defendant's automobile were retaken: that as tliev were 
getting back into the machine the defendant Fine asked tin* 
plaintiff if In* would “suggest a way back to the office to 
avoid the heavy downtown traffic, especially Pennsylvania 
Avenue," and the plaintiff thereupon suggested “Virginia 
Avenue": that plaintiff did not know that any one told tin* 
driver to go along Virginia Avenue, since the driver was 
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familiar with Virginia Avenue; that the defendant and his 
son had lived in the District of Columbia for sleveral years 
and engaged in business in the District of Columbia; that 
other than obtaining the loan for the defendant the plain¬ 
tiff had no other connection with him; that the witness did 
not direct the driver of the car as to which street ho was 
to take other than to follow Pennsylvania Avepue; that the 
plaintiff did not at any time have any control <j)f the direc¬ 
tion or of the manner in which the machine wps to be op¬ 
erated: that the plaintiff had an automobile of his own for 
use in his business which the plaintiff could have used on 
this occasion, since it was parked riglitj outside of 
22 his office in the Denrike Building. 

The plaintiff further testified that the collis-on 
occurred about 2:30 in the afternoon and that the automo¬ 
bile belonging to the defendant Fine, in which the plaintiff 
was seated, was approaching, along Virginia venue and 
going in a westerly direction, the intcrsectioji of Third 
Street and Virginia Avenue and that the automobile driven 
by the defendant Lindow was also approaching the inter¬ 
section from the north on Third Street, going south. At 
the time the Fine car started across the intersection the 
Lindow car was about fifteen or twentv feet from the north 

i 

side of the intersection: that the Lindow car Was coming 
down at a fairly good clip, and as they reached the inter¬ 
section, of course, if Fine would have stopped his car, the 
Major (Lindow) could have gone by, but he swerved to his 
left and tried to get around, and of course, the Major kept 
on going and smashed into Fine's machine. The witness 
then stated that the Lindow car approached the intersec¬ 
tion about twenty-five miles per hour, but tin* wil ness could 
not state whether or not the car slowed down when it 
reached the intersection; that there was no lioijn sounded 
by either car; that the Fine car in approaching the inter¬ 
section had slowed down to about fifteen miles per hour and 
then increased its speed a little to cross over; that the Fine 
car started straight across the intersection and then seeing 
the Lindow car, the driver of the Fine car turned to the left 
and that is what really threw us over to the corner; that 
the collision then occurred, the Lindow car striking the Fine 
car on the right side between the front and rear fenders 
where the plaintiff was sitting and pushed the Fine car 
over to within one foot of the curb; that the Find car made 
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no att(‘nipt to slop before tlie collision occurred; that the 
plaintiff was sitting on the right side of the front seat to 
the right of the driver; that the Lindow car struck the Fine 
car at the point where the plaintiff was sitting with such 
force that it felt like a cannon being fired and that he 
2o had never been in an automobile accident before. 

The witness then testified as to the nature and extent 
of his physical injuries together with medical expenses in¬ 
curred in his treatment (which facts are not important upon 
the issues involved on this appeal). 

On cross examination the witness testified that prior to 
the date of the injuries complained of he had obtained a 
commitment of a real estate loan for Fine but that the com¬ 
mitment was never materialized into a loan but that he 
later, after the accident, did obtain a loan for Fine from an¬ 
other source; that on the date of the accident, after seeing 
the man from whom he obtained the commitment, he told 
Fine that the loan would not be made from the man on 
Minnesota Avenue and that after leaving Minnesota Ave¬ 
nue the Virginia Avenue route was taken to convey the 
plaintiff back to his office and that Fine and he were not 
going to see any other people with reference to a loan or 
for anv other reason: that the Virginia Avenue route was 
taken at the suggestion of the witness in reply to a ques¬ 
tion bv Fine as to the best wav back to avoid traffic; that 
• • 

when the Fine car approached the intersection of Virginia 
Avenue and Third Street the driver of the Fine car slowed 
down a little about fifteen fool before reaching tin* inter¬ 
section (that is. about fifteen feet east of the east curb of 
Third Street); that the Fine car was being driven on the 
right side of the Street going west and that the car slowed 
down to about fifteen miles per hour and then speeded up 
again at the intersection, beginning about tin* curb line and 
at that time the Lindow car was about fifteen or twenty feet 
north of Virginia Avenue on Third Street: that the Lindow 
car was proceeding a little faster than the Fine car and that 
the Fine car swerved to the left when the Fine car reached 
a point almost the center of the intersection; that before 
the Fine car got near the intersection it was not going at a 
reckless or unsate speed, but at the usual speed of twentv 
or twenty-five miles per hour; that he did not notice 
whether the driver of the Fine car was looking to 
24 the lott. since the witness was looking to the right 
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wlu»n they approached the intersection: that! the swerve 

of tin* Fine ear in the intersection was njpt a sharp 

turn but rather a left turn and that Fine could h|ave stopped 

in time to have allowed the Lindow car to ao hv had the 

^ • 

latter been sdven the ri<rht of wav. 

Upon further cross examination the plaintiff testified that 
his interest in securing the loan for Fine wa>j to make a 
commission: that at the moment before the collision he saw 
that neither driver was stopping to avoid the accident and 
that he suddenly exclaimed something and moyed over to 
the driver of the Fine car. The witness was also cross ex¬ 
amined as to the extent of his injuries, expenses and earn¬ 
ings which testimony is immaterial to the issued presented 
upon this appeal. j 

Upon redirect examination the plaintiff further testified 
that either or both drivers could have stopped in time to 
have avoided the collision: that tin* day was clear, the street 
drv and that there was no other traffic at the injterseetion: 

hough the 
w feet be- 
s not in a 


that neither car stopped or attempted to stop 
driver of the Fine car did apply his brakes a fij 
fore the collision: and, that lie, the plaintiff, w; 
position to have done anything to avoid the collision. 

Upon recross examination tin* witness further Mated that 
as a result of the collision the Fine car was pi 
ways to within two feet of the southwest corner o 
section and was headed in a southwesterly direction; that he 
did not know whether Lindow applied his brakes but that 


shed side- 
‘ the inter- 


1 here were no skid marks made hv the Lindow ea 

* 

there were some made by the Fine car al an obi 
toward the curb. 


■ although 
<jue a Hide 


Dr. George W. Warren was then called as ja witness 
for and on behalf of the plaintiff and testified |on direct 
and cross examination as to the character and cxtlent of the 
plaintiff's injuries and the treatment proscribed by 
him, which testimonv is not material to the issues 


2o 


presented upon this appeal 


Mrs. Stearns, wife of the plaintiff herein, jvas then 
called as a witness for and on behalf of the plajntiff and 
testified as to the physical condition of the plaintiff, which 
testimony is also immaterial to the issues presented upon 
this appeal. 
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Samuel Fine, one of the defendants, was called as a 
witness for and on behalf of the* plaintiff and testified that 
lie was present in his automobile when the injuries com¬ 
plained of occurred. 

Q. I)o vou remember when the accident took place’ A. 
Xo. 

Q. Vou do not know anvthimr about it ? A. Well. I onlv 
know a little bit, but I do not remember the accident. 

Q. You do not remember it ? A. Xo, I was unconscious. 

( t ). Well, you remember before tin* accident? A. Yes, 
sir. 

Q. Xow, do you remember when your son got to the 
corner? A. Xo. 

Q. Did you see the other car at all before the accident? 
A. Xo. 

Q. You shook your head no? A. Xo. 

Q. You do not know anvthing about it vourself? A. 
Xo. 

L’O Upon cross-examination the witness was asked 

where he was sitting in the car, to which the witness 
responded that he was seated in tin* back seat. When he 
was asked where he took the back seat witness responded 
that he took the back seat when he was coming back from 
the place: and when asked to state what place he was re¬ 
ferring: to, witness stated that “we went to get a loan, and 
we came back to lo> back home" to which answer by the 
witness, counsel for plaintiff objected on the ground that 
the answer was not responsive to the direct examination. 
Counsel then withdrew the objections if the witness could 
state* if he remembered anything about the accident. The 
witness was a .train asked on cross-examination when he took 
the back seat, to which he responded that it was when lie 
went to get a loan. Counsel for plaintiff then objected to 
testimony with respect to the purpose for which he made 
the trip, in response to which the Court directed the wit¬ 
ness to answer the questions and no more. The question 
being repeated as to when and where it was that witness 
took the back seat in the automobile, he testified that he 
had been sitting in the back seat during the entire trip, 
both to Anacostia and return. The witness was then asked 
whether he was paying any attention to the manner of 
driving, to which he responded that “the only thing I re- 
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member was when we were coming back Eleventh Street 
lie said to me to stop,” to which counsel for plaintiff ob¬ 
jected. The witness then continued his answeij and stated 
“Yes sir, we were coming back to Eleventh Stifeet and the 

onlv thing I can remember, Mr. Stearns told ink bov-” 

wliereupon the attorney for the plaintiff objected to the 
conversation referred to on the ground that the witness 
was responding to something which had nothing to do with 
the direct examination because on direct examination the 
witness was only asked as to what he knew abolut the acci¬ 
dent, whereupon the Court overruled the objection and 
allowed an exception to the plaintiff. The witness 
27 continued his answer bv stating that when thev 
“were coming back Eleventh Street, Mr. Stearns 

told my boy-" whereupon the court interposed and asked 

counsel for the defendant Fine “Do you care to go into the 
conversation S' to which counsel replied “I think it is perti¬ 
nent to show what he observed, and 1 think that goes into 
the whole situation*', to which counsel for plaintijf objected. 
The witness then continued his answer by stating “—him 
to take Virginia Avenue to got out of traffic” and that wit¬ 
ness did not remember anything else. When tjie witness 
was asked why lie did not see the accident or collision, he 
replied that: 

A. Well, when I did not get the loan from the man, when 


the man refused me to get the loan, I was thinking about 
getting the loan, 1 never paid any attention. 

Q. Did you see Major Lindow's car approaching at 3rd 
Street and Virginia Avenue? A. Xo, I could mj)t remem¬ 
ber. 

( c ). Were you looking at all? A. I did not, no. j 

Q. Do you remember the impact? A. Xo. 

i 

That the last thing he remembered was wlieii plaintiff 
said to go up Virginia Avenue and get out of traffic, and 
that he did not know what happened to him in the impact; 
and that when he opened his eyes he was in the hospital, 
and that after leaving Minnesota Avenue he did not speak 
to Mr. Stearns at all about getting a loan anywhere else or 
from any other person. 

‘28 The plaintiff then rested his case and counsel for 
the defendant Fine and counsel for the defendant 
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Lindow thereupon moved the court to direct a verdict for 
each of the defendants on the theory of joint adventure. 
After argument of counsel the court announced that a ver¬ 
dict would he directed for the defendant Fine at the end of 
the case, hut that counsel for the defendant Fine would 
be excused from any further participation in the case, but 
not as to the defendant Lindow and that the case he further 
proceeded with as to the defendant Lindow. Counsel for 
the plaintiff then took exception to the ruling of the court in 
directing: the verdict for tin* defendant Fine on the several 
grounds that the testimony produced by the plaintiff did 
not support a finding: of joint enterprise or adventure as a 
matter of law and that tin* question was one which should 
have been properly submitted to the jury and that the court 
should have withheld its decision until the end of the de¬ 
fendant's case when further testimony upon the question 
would have been presented. 

The case was then further proceeded with as to the de¬ 
fendant Lindow and that defendant thereupon called Mrs. 
Lindow, as a witness for and on behalf of the defendant, 
who testified as follows: that sin* is the wife of Major Lin¬ 
dow, the defendant in tin* case, and that she was riding: with 
her husband in the front seat of his car, her three 
children being; seated in the rear seat, at the time 
29 of the collision with the Fine car and that her hus¬ 
band was driving;: that as the Lindow car, on Third 
Street, approached the intersection where the collision oc¬ 
curred her husband slowed down about fifteen or twenty 
feet from the corner and shifted gears into second and 
that she saw a car approaching; some distance to the left 
on Virginia Avenue, coming in a westerlv direction, and 
that the approaching car was about one hundred feet from 
the intersection at the time: that on the northeast corner 
of the intersection is a gas station affording a clear view of 
cars approaching from the west: that after the Lindow 
car proceeded across the intersection in second gear the 
Fine car came into the intersection without slowing down 
and swerved left in front of the Lindow car: that the col¬ 
lision occurred at a point not more than half way across the 
street and that the Lindow car was not going more than ten 
miles per hour at that time. 
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Upon cross examination by plaintiff's counsel the witness 
testified that the left front of the Lindow car Tan into the 
side of the Fine car striking- the car at about tfie center of 
the running board a bit toward the front; that ^lie Fine car 
was pushed against the curb at an angle and tjhat the left 
front of the Lindow car was in tlie right side (of the Fine 
car, the bumper being hooked over the running board and 


that the two cars were together at the curb wlu 


car had been pushed; that as a result of the collision the 


Fine car had been pushed about eight or ten 


re the Fine 


feet to the 


curb; that the Lindow car had started into the intersection 


|o the inter- 
slow speed 


struck tlie 
bud corner 
in and that 


and she then saw the Fine car as it also got hit 
section; that the Lindow car was proceeding at aj 
in second gear since it was her husband's pracjtice always 
to slow down at intersections and go into secoiu] gear; that 
her husband did not apply his brakes before lie 1 
Fine car because he had to watch the right h 
until the Fine car was practically in front of hi 

her husband did not turn to the right) when tlie 
30 Fine car approached, because the Fine ear was in 
front of them; that there was no traffic in sight which 
would have prevented the Lindow car from turning; that 
she was not engaged in conversation with her husband at 
the time of the collision but that she was watchihg traffic if 
there was anything coming, as was her husbantj; that her 
husband looked to the right when he started acijoss the in¬ 
tersection but that she did not recall looking frofn the time 
she saw the approaching car one hundred feet away until 
the collision occurred. 

Upon redirect examination the witness testified that the 
point of collision between the two cars was where the 
bumper of the Lindow car hooked into the side of the Fine 
car at about the place where the rear door opens. 

Thereupon, the defendant, George C. Lindow, >vas called 
as a witness for and on liis own behalf and testified that he 
is a Major in the Medical Corps of the United States Army 
stationed at the Army Medical School and that op the date 
of the accident between his car and the Fine car hq was driv¬ 
ing his car in a southerly direction along Third Street ap¬ 
proaching the intersection of Virginia Avenue and Third 
Street; that a building on his right obstructed his view a 
little of what traffic might be coming from the right and 
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that, as he reached a point about twenty or twenty-five feet 
from the intersection, he looked to the left across the unob¬ 
structed northeast corner, where a irasoline station was 
located and saw the Fine car about one hundred feet away 
approaching the intersection on Virginia Avenue, iromir in 
a westerly direction; that he coasted down to fifteen feet 
from the corner, shifted into «rear and started into tin* inter¬ 
section at about twelve miles per hour and that when he 
reached almost tin* center of the intersection he irot a view 
from the corner of his eve, at about a fortv-live decree 
anirle, and saw the same car, which he had previously seen 
about one hundred feet away, swerve to the left in 
31 front of him and before he could put on his brake 
the Fine car caught the left front end of his car at 
the bumper and the force of the impact threw his car around 
to the riirht as the cars stopped within one or two feet of 
the southwest curb and that his car was then facing; the 
curb. 

On cross examination by plaintiff's counsel the defend¬ 
ant testilied that hi* had been in Washington for a period 
of a month prior to the collision: that Viririnia Avenue is 
thirty feet wide and the bui 1 < 1 inon the northwest corner 
is about seventeen and one-half from the curb and that he 
had approximately forty-seven and one-half feel from the 
time lie slowed down to see any traffic which mi.uht be ap¬ 
proaching from the riirht: that lie looked but did not see 

anv traffic on the riirht: that he was twentv feet in tin* 

• * * 

intersection when he saw the Fine car: that when the cars 
came to a stop tin* front of his car was hooked in the riirht 
side of the Fine car between the body and tin* riirht rear 
fender: that his car was considerable lamer and heavier 
than the Fine car: that he was iroinir about twelve miles per 
hour and could have stopped his car within a relatively 
short distance: that Ik* shifted his nears when lie had a 
clear view of what traffic then miirht be on the riirht: that 
he did not look to tin* left from the time lie noticed the Fine 
car about one hundred feet away until lie saw the Fine car 
almost immediately in front of him: and. that he did not 
apply the emerirency brake but tried to apply the foot 
brake* and throw'the* car into neutral, simultaneously with 
the impact. 

Thereupon both sides announced the testimony closed: 
whereupon tin* defendant Lindow offered prayer number 
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three which read as follows: “The jury are instructed that 
the owner of the automobile in which plaintiff was riding 
and the plaintiff were engaged in a joint enterprise and 
that the negligence, if any, of the driver of the automobile 
in which plaintiff was riding is imputable to the plaintiff. 

If you find from the evidence that the driver of the 
2,2 automobile in which plaintiff was riding was guilty 
of any negligence proximately contributing to the ac¬ 
cident complained of then your verdict should be for the 
defendant.” j 

Plaintiff's counsel objected to the granting of this prayer 
on the ground that it was improper to instrijict the jury 
as a matter of law under the evidence on tlie| question of 
joint enterprise and that the negligence of tl|e driver of 
Fine's car could not he imputed as a matter of law to the 
plaintiff under the evidence, but the court overruled the 
objection and granted the prayer to which ruliijg the plain¬ 
tiff noted an exception on the ground stated, \yhich excep¬ 
tion was duly allowed by the court. 

Thereupon the court charged the jury as follows: 

The Court (Justice Cox): Ladies and gentlemen of the 
jurv, this case is a case in which negligence is charged bv 
the plaintiff against the defendant. The plaintiff complains 
that as a result of the operation of these two Automobiles 
he was injured, the automobiles operated in a \yay to bring 
about the injuries. 

The suit, as vou will see from the declaration, and as has 
been explained to you. was originally brought Against two 
defendants. Major Lindow, tin* driver of oik* of the cars, 
and Mr. Fine, the owner of the car in which Mr. Stearns 

was riding. 

• 

Xow, the Court has ruled, as a matter of law, that Mr. 
Stearns is not entitled to recover against Fine in this case 
because they were engaged in what is known as a joint 
enterprise at the time, and young Mr. Fine, who was driv¬ 
ing the* car was driving for both of them, driving for Mr. 
Stearns, on Stearns' business as well as the* business of the 
hoy's father, and under those circumstances, under thel aw, 
Stearns can not recover against Mr. Fine no matter how 
negligent this bov mav have been in driving the car. 

The question then conies for us to consider whether he 
is entitled to recover against Major Lindow. ()f course. 
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danger is incident to the operation of automobiles 
•13 in the streets, and the duty is on every person who 
operates a car to use care that it he not negligently 
operated, operated so as not to injure other people. That is, 
he must use reasonable care, and the law not only imposes 
that duty on every person who operates a car to operate 
with care, but it gives to each person who is operating a 
car the right to expect that any other operating one will 
operate with reasonable care. That is, each of us has a 
right to expect that the other will obey the law. The law 
not only puts that duty generally on people driving, but 
there are a number of duties imposed by traffic regulations, 
which are the law, and which relate to the safetv of auto- 
mobile operation, and protect the safety of people who are 
operating cars, j The regulations are certain rules for 
vehicles which tend to make driving safe. You are to 
decide in this case whether there was any negligence. The 
plaintiff can not recover unless you are satisfied by a pre¬ 
ponderance of the evidence that Major Lindow was negli¬ 
gent in the operation of his car, and that that negligence 
caused this accident. The burden is on the plaintiff to 
satisfy vou of that. Until von are satis- of that, vou have 
no right to award any verdict for the plaintiff. 

The first question for you to ask is whether or not you 
consider Major Lindow at fault. If you do not find him at 
fault, that is the end of the whole cast*. You at once deter¬ 
mine your verdict for tin* defendant Lindow. 

If you do find that Major Lindow was negligent in tin* 
operation of his car, you are to proceed a step further and 
you will ask whether the other car was also being operated 
negligently, if the other car was operated negligently and 
that negligence in the operation of that other car, of tin* 
Fine car. helped to produce this accident, then you would 
not have any right to award a verdict against Major 
Lindow because if the plaintiff in the case or anyone for 
whom he is responsible is guilty of negligence also, that 
is, his negligence contributed along with the nogli- 
34 genee of the plaintiff to produce the accident, you 
can't give a verdict for the plaint iff because his own 
negligence contributed to bring about the trouble. In this 
case, the driver, voting Mr. Fine, was driving the car for 
Mr. Stearns and his father, Mr. Fine. So, in that sense, 
lie is regarded as the agent of Mr. Stearns, the plaintiff, 
and if he was negligent in the way he handled his car, and 
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his negligence operated to produce this act*id(| 

Stearns could not recover because he would b 
for the negligence of the driver of the car he 
Xow, there is another question still beyond 
to this date you have first to answer the 
whether Major Lindow was negligent. If he \vas, then you 
go a step further and ask was the driver of l the car Mr. 


nit, then Mr. 
|? responsible 
was in. 
hat. So, up 
question of 


Its, that may 
is negligent, 
a intiff could 


Stearns was riding in negligent, and if he wj 
end the case. If vou are satisfied that lie wi 
that would be the end of the case and the pi 
not recover, except on one other condition that has been put 
before you in argument, and that is this: The defendant 
may he found guilty of negligence and the plaintiff may 
be guiltv of what we call contributory negligence, but still 
there is one theory on which the plaintiff might recover, 
and that is this: That if the parties are both negligent, 
that is, the plaintiff is negligent and the defendant is neg¬ 
ligent—I mean the defendant is negligent and the plaintiff 
is negligent, what we call contributory negligence, but after 
the plaintiff, that would be Stearns, got into a! position of 
danger, as a result of his own negligence hoi got into a 
position of danger, and yet after he got iipo that po¬ 
sition of danger. Major Lindow saw that he was in this 
position of danger or ought to have seen him| in this po¬ 
sition of danger and he could have saved him ^ronr harm, 
it would have been his duty to do so. That isjs you have 
no right to injure a man in the street merely 
has been negligent. If I find a party, and if 

ligent, and I see he is in a position of danger and T 
can still save him from injury, it would be my duty 
to do so. That is what we call the last clear chance. 
Phis arises where two parties are both negligent at the 
same time, but one of them gets himself in this place of 
danger and after he gets into this place of danger and the 
other sees him in this place and could have saved him and 
failed to do it, he would be liable. So, you see there are 
three possible views of the case for you to consider. 

Xow, it is, of course, largely a matter of fact 
must determine from your own experience and 
common sense in matters of this kind and from the evi¬ 
dence as you heard it. You have a picture of what was 
happening there; Major Lindow was coming 'down this 
street, coming south with his wife in the car and with the 
three children in the back seat. Young Mr. Fine] was driv- 
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he is neg- 
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* 
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iiur along Virginia Avenue, going towards the west with 
Mr. Stearns, the plaintiff, sitting by Fine's side and the 
father on tin* rear seat of the ear. Von will naturally want 
to inquire when they started across the street where were 
these cars when they saw each other, how fast they were 
coming, what they were (loinir* and was each one observing 
the law as he should have been observing it. The regula¬ 
tion provides that tho parly who approaches a street inter¬ 
section—or a vehicle approaching a street intersection 
shall slow down and lx* kept under such control as to avoid 
colliding with pedestrians or vehicles. Operators of 
vehicles approaching a street intersection shall give the 
riirht of way to veliicles approaching from their riu*ht. 

That means, of course, each one has the right to assume 
that the one coming from the right will have the prefer¬ 
ence we might say. and each man or driver, naturally, 
should have that in mind, each one naturally, would be on 
the lookout more for tin* one coming from the right than 
the one from the left, because each one would be under the 

same duty to be on the lookout to prevent a collision 
d(i of traffic at tin* intersection. Those are things you 

V- % 

will take into consideration. Did Major Lindow do 

anything that a man of ordinary care and prudence would 

not have done, or did he fail to do something that such a 

man ought to have done as he started across the street? 

Did young Mr. Fine or Mr. Stearns, who was sitting by 

him, as they approached the street, neglect to do something 

that a reasonably wareful and prudent man would have 

done, or did thev do something that thev ought not to have 

• • * 

done, did thev violate tin* regulations, or did thev disregard 
• • » 

their dutv with regard to giving the other partv the right 
of way? Those are questions that you have to solve before, 
in any event, you can give a verdict for the plaintiff. That 
is, you have* to say Major Lindow was negligent, and the 
evidence must not show that Mr. Fine was negligent; you 
must be satisfied that Major Lindow was negligent before 
you can return a verdict for the plaintiff, and the defend¬ 
ant must satisfy you on tin* other point that Mr. Stearns or 
Mr. Fine was guilty of contributory negligence. Each one 
who charges the other with negligence bears the burden of 
establishing that: and then after you have answered both 
of those questions, after you have answered both questions 
and come to the conclusion Lindow was negligent and 
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Stearns was or was not, you may have as a jstill further 
question the last clear chance doctrine 1 hate explained 
to you. Xow, 1 believe I have covered the various phases 
of the case. Counsel for tin* plaintiff asks the following 
prayer: i 

“The jury are instructed as a matter of lajw that even 
if they lind from the evidence that the defendant Fine, 
through his son and agent, in the operation of his car was 
negligent, their verdict must he for the plaintiff if they 
further lind that the defendant, Lindow, could have avoided 
the consequences of Fine's negligent operation of his car 

if lie saw or in the exercise of reasonable care should have 

1 

seen the danger in which the plaintiff had bejen placed.” 
That is, in time to have avoided it by the exercise of due 


care. 


37 Plaintiff's Instruction Xo. 3: 

“The jnrv are instructed as a matter of law that if tliev 
find from the evidence that the plaintiff is entitled to re¬ 
cover, then they should return a verdict for ljim in such 
amount as will fairly compensate* him for the* physical and 
mental pain and suffering which lie* sustained together with 
all reasonable expenses for medical treatment which he in¬ 
curred: further, the jury are instructed that if they find 
that the injury to the plaintiff has resulted in some perma¬ 
nent disability to the plaintiff, they should return a verdict 
for him for such further and additional sum as will com¬ 
pensate him for such permanent injury.” 

Then for the defendant I have granted the following 

v o 

prayers: 

“The jury are instructed that the owner of tljie automo¬ 
bile in which the plaintiff was riding and the plaintiff were 
engaged in a joint enterprise and that the negligence, if 
any, of the driver of the automobile in which the plaintiff 
was riding is imputable to the plaintiff. If you! find from 
the evidence that the driver of the automobile! in which, 
plaintiff was riding was guilty of any negligence proxi- 
mately contributing to the accident complained of, then 
your verdict should be for the defendant.” I jhink that 
covers the ground, <>u understand you will return a ver¬ 
dict for the defendant Fine. The only questioili that re¬ 
mains is whether a verdict should be returned for <j>r against 
Major Lindow. You may take the case. ! 
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Mr. Xewmyer: Wo first want to reserve our exceptions 
to that part of the Court’s charge which is covered by the 
instructions which were granted and denied and to the 
direction of a verdict in favor of the defendant Fine. 

The Court: Yes. 

Thereupon plaintiIT's attorney before tlie jury retired, 
renewed the exceptions heretofore noted and further ex¬ 
cepted to that part of the court's charge which re- 
38 peated defendant’s prayer number three and to that 
part of the charge which directed tlie jury to return 
a verdict in favor of the defendant Fine, which exceptions 

were dulv noted and allowed bv the court. 

• • 

The foregoing is the substance of all of the testimony 
offered in this case. And thereupon, and as all of said ex¬ 
ceptions were duly noted, and allowed as aforesaid, and 
duly entered upon the Minutes of the court, before the jury 
retired to consider of its verdict, and because the matters 
and things hereinbefore recited are not matters of record 
in order to make the same a part of the record herein, which 
is hereby reviewed on appeal, the plaintiff, by his counsel, 
moves the court to sign and seal this his Bill of Exceptions, 
and for the same force and effect as if each and every one 
of said exceptions had been separately signed and sealed, 
which motion is granted by the Court; and thereupon, the 
plaintiff tenders this, his Bill of Exceptions, and requests 
the Court to sign and seal the same, which is accordingly 
done, now for then, this 25th dav of February, 1933. 
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